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BIGHT OF ASSIGNEE OF A JUDGMENT TO SUE OFFICER 

FOR BREACH OF DUTY IN REGARD THERETO 

OCCURRING BEFORE ASSIGNMENT. 



Comments upon Vicars v. Wampler, 11 Va. Law Reg. 664. 



By E. M. Fulton. 



In the December number of the Law Register the opinion in 
the above case is criticised. 

The writer was of counsel for defendant in that case, and 
makes this defense, not rushing to the aid of the court, for it 
needs none such (its opinion speaking for itself), but rather to 
show some of the errors into which it is believed the critic him- 
self has fallen. 

True Citizens' Nat. Bank v. Loomis, 100 Iowa 266, would seem 
to bear out the contention of the learned editor, which case was 
much relied on by the able counsel for plaintiff in error ; in fact, 
it was about all the authority, after thorough research, that they 
could muster. 

The writer never examined this case in the light of the Iowa 
statutes to see if, under the same, the process of attachment 
which was abused by the officer was not really a part and parcel 
of the judgment, and hence the right of action against the 
officer passed with the assignment of judgment. What good? 
The authorities elsewhere were overwhelmingly against it, any 
way. Any work on pleading or on actions will inform us in 
substance that he to whom the injury has been done should sue 
therefor. Here clearly the injury was not to the assignee. It 
was to the assignor if the allegations were true. By the wrong- 
ful act of the officer the judgment was deprived of a lien on real 
estate worth $1,000. This being gone, and nothing else re- 
maining in sight, he sells to the assignee for $100. Clearly the 
assignor has sustained $900 damages. Is it right that the as- 
signee who got the judgment for $100 by reason of this very 
loss, and who bought with his eyes open, should turn right 
around and recover the $900 also? If the Iowa case stood 
alone it could not be followed, but the cases of Com. v. Fuqua, 
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3 Litt (Ky.), 41; Redman v. Staton (N. C), 21 S. E. 186; 
Robinson v. Towns, 30 Ga. 818, cited by Judge Whittle, are con- 
clusive authority to the contrary. 

The court is undoubtedly correct in its conclusion that the 
reasoning of the Iowa case is based on a false premise, and in 
attempted answer to this our editor falls into one of his most 
glaring errors, first in his interpretation of the opinion of the 
court, for the court did not say that it was false to say that 
the right of action for an injury must exist somewhere ; second, 
in following the Iowa court and arguing that the right of action 
exists noivhere, unless it be in the assignee. This was the error 
in the reasoning of the Iowa court that the opinion says is based 
upon a false premise. If the assignor can sue the officer for 
his loss of the $1,000, then certainly the right of action against 
him for a wrongful act exists somewhere and is not in nubibus. 
The effect of the ruling of our court is that the assignor can 
sue, and he alone can maintain the action. What else could our 
court have decided? The right against the officer was not as- 
signed, only the bare, naked judgment, as it stood, at the date 
of the assignment, which is all the assignee bought, all he paid 
for. Now should he be allowed to speculate at his assignor's 
expense by stepping into his shoes and recovering from the 
officer for the very injury which enabled him to buy and forced 
the assignor to sell the judgment at a reduced price? It would 
seem clear, therefore, without any decision on the subject at all, 
that the very reason of the matter could have led the court to 
no other conclusion than the one it arrived at. 

Section 2860 of the Code does authorize the assignee to bring 
such suit on the chose in action as the assignor could have 
brought. 

This was not a suit on the chose in action (the judgment) 
but was a suit against the officer and sureties on his official 
bond as such. The converse would seem to be that as the suit 
was not on the judgment, which was all that was assigned, the 
action could not be maintained in the name of the assignee. If 
the right of action against the officer and his sureties be a chose 
in action within the meaning of Section 2860 (which may be 
admitted) and that right had been specifically assigned along 
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with or separately from the assignment of the judgment itself, 
then Section 2860 would have been in point, but not until then. 
Nor does Section 180 (Va. Code, 1904) which authorizes suit 
in the name of the Commonwealth for the benefit of any person 
injured by the breach of the condition of any bond, enlarge the 
assignee's right, but rather confirms the opinion of the court, 
showing as it does the person injured must bring the suit, and 
having shown conclusively (it is believed), that the assignor is 
the person injured, it follows that he alone can sue. 

The cases of Ethridge v. Parker, 76 Va. 247, and Stebbins v. 
Brice, 80 Va. 389, hold that the assignee of a chose in action 
takes subject to the debtors equities against the assignor and 
so the statute (Sec. 2860), declares; i. e., that while the as- 
signee may maintain on a chose in action any action which his 
assignor could have maintained,, the assignee shall nevertheless 
allow "all just discounts, etc., before notice of the assignment." 
It seems to the writer not logical to say that because the assignee 
of a bare judgment takes a restricted right under the statute he 
should therefore have conferred on him by mere implication and 
far-fetched construction all the right the assignor ever had" 
against any one, growing out of his previous ownership of the 
judgment, and which the assignee can enforce by action not on 
the judgment itself, but on an entirely different instrument, and 
against parties never in any way parties to or connected with the 
judgment. 

Aylett v. Walker, 92 Va. 540, simply holds, in accordance 
with Section 2860, that an assignee of a chose in action may 
maintain thereon (it is to be observed) an action in his own name, 
though in that case it was held that even the assignor himself 
could not have sued, and of course the assignee could not, though 
the action was on the identical claim assigned. 

The case of Bristol, etc., Co. v. Thomas, 93 Va. 396, in no 
way militates against the court's opinion. In that case a con- 
tractor undertook to do certain work for the company, had done 
some of the work, but had not completed it. He assigned his 
contract and all that zvas due him under it to an assignee, who 
went ahead and completed the work and filed a mechanic's lien 
on the company's plant, and it was held that this the assignee 
might do. 



870 11 VIRGINIA LAW REGISTER. [Mch., 

This amounts to no more than saying that in the case in hand. 
Vicars, the assignee, might after the assignment to him have 
docketed the judgment, and so_have secured a lien on the real 
estate (if any) ; or might have caused execution to be issued, 
and so have secured a lien on personal effects (if any), though 
he could not have sued the clerk for a failure prior to the as- 
signment to him to docket and for a consequent loss of a lien 
on real estate (Redmond v. Staton, supra). 

In conclusion, the assignor can sue, which statement alone 
meets the argument in the Iowa case as well as that of the editor. 
The officer if guilty of a wrong may not go "unwhipt of jus- 
tice," yet it was not for the assignee, who never received the 
injury, to inflict the punishment. Nor is there any defect in 
the law as settled by the court which should call for legislative 
action. Nevertheless, it would be interesting to see the act and 
the title thereof that our editor would propose to remedy the 
imagined mischief. 

E. M. Fulton. 

Wise, Va., Dec. 27th, 1905. 



Note. — In the above able argument in behalf of the position 
taken by the court, the learned counsel either states the actual 
case before the court in Vicars v. Wampler, 11 Va. Law Reg. 
664, or a hypothetical case. If it be the actual case, it was 
not disclosed by the opinion of the court; if it be a hypothetical 
case, the opinion is applicable to a very different set of circum- 
stances. For instance, the possessor- of a judgment for $1,000, 
not knowing of the officer's misconduct, sells the judgment for 
$900 to the assignee, who likewise is ignorant of the defect. 
The assignee subsequently finds that on account of the officer's 
neglect of duty, he cannot satisfy his judgment. To our mind, 
this case better illustrates what will be the effect of the decision. 

The learned counsel criticises our deduction from the follow- 
ing language of the court: "It (the opinion of the Iowa court) 
proceeds upon the false premise that the right to sue for the 
breach of official duty must exist somewhere, and as the assignee 
cannot sue, having parted with the judgment, the right of action 
must rest in the assignee." From this language we concluded 
that the court held that the right of action did not exist any- 
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where. If the court meant to negative only the dependent 
clause in the second part of the compound sentence, as contended 
for above, then the language used did not clearly bring out the 
idea in the mind of the court. If it be granted that the right of 
action is still in the assignor, will he be likely to sue? He has 
gotton satisfaction for the judgment, and if he brings suit, the 
beneficial interest will be in the assignee and the result of the 
action on the officer's bond enures to the assignee. Therefore 
it is very improbable that the assignor will be willing to incur 
the trouble and vexatious worry of a suit. 

That other editors have taken a view somewhat similar to 
ours, the following quotation from the Harvard Lazv Review 
(December number) will show: 

"JUDGMENT— Right of Assignee to Sue for Breach of Offi- 
cer's Duty. — Held, that the assignment of a judgment does not 
pass to the assignee the judgment creditor's right of action 
against an officer for misconduct which occurred prior to the 
assignment. Commonwealth ex rel. Vicars v. Wampler, 51 S. 
E. Rep. (Va.) 737. 

"On the question here involved, the authorities are squarely 
in conflict. Cf. Redmond v. Staton, 116 N. C. 140; Citizens' Nat. 
Bank v. Loomis, 100 Iowa 266. It is generally admitted that the 
assignment of a judgment necessarily carries with it 'all the 
beneficial interest of the assignor in the judgment, and all its 
incidents.' See Freeman, Judgments, 4th Ed., 431. But, 
'incidents,' in its accepted meaning would not include a mere 
collateral right of action against a public officer, since such 
right of action is in no legal sense a security for the debt. See 
Commonwealth for Faris v. Fuqua, 3 Litt. (Ky.) 41. Obviously 
justice requires that if the assignee of the judgment has suffered 
by its depreciation caused by an officer's breach of duty, he 
should be allowed to recover damages from the offending officer. 
Yet the legal claim against the officer, undoubtedly resting in 
the assignor prior to the assignment, can hardly have been 
transferred. The logical solution of the difficulty would seem 
to be that the assignor becomes constructive trustee of the claim 
for the benefit of the assignee. This being the situation, the 
assignee or beneficiary would in many jurisdictions be allowed to 
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sue directly at law under the common statute providing that 
actions 'shall be prosecuted in the name of the real party in 
interest.' " 

By Acts 1897-8, page 437 (Sec. 2415a, Va. Code, 1904), it is 
provided : 

"When the legal title to any claim or chose in action, for the 
enforcement of the collection of which a court of equity has 
jurisdiction, is in one person and the beneficial equitable title 
thereto is in another, the latter may either maintain a suit in the 
name of the holder of the legal title for his use and benefit or 
in his own name to enforce collection of the same. In either 
case the beneficial equitable owner shall be deemed the real 
plaintiff and shall be alone liable for costs." 

But it is not our purpose to prolong further the discussion 
of a question to which the doctrine of stare decisis now applies. 
The decision is an important one, and if we have sufficiently 
emphasized its importance, our object has been attained. As 
to the challenge to draw an act remedying the mischief which 
we conceive to exist, we reply that the result would be accom- 
plished by amending Section 2860 of the Code, so as to authorize 
the assignee of a judgment to bring any action which the as- 
signor might .have brought on the official bond of officers charged 
with its collection for breach of official duty in regard thereto 
occurring before assignment. 

C. B. Garnett. 



